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ABSTRACT
But Who Will Get Billy?
The Effect of Child Custody Laws on Marriage 1
Under the tender years doctrine in effect until the 1970’s, custody was virtually always
awarded to the mother upon divorce. Gender-neutral custody laws introduced beginning in
the 1970’s provided married fathers, in principle, equal rights to custody. Subsequent
marriage-neutral laws extended the rights to unmarried fathers. We develop a theoretical
model of the effect of custody regime on marriage and test the model’s predictions using a
unique data set that merges custody law data with data from the Current Population Survey
and Vital Statistics. We find that, under marriage non-neutrality, the introduction of genderneutral laws reduced the hazard into marriage by at least 7.9 percent. There is no evidence
that moving from marriage non-neutrality to marriage neutrality affected marriage under the
gender-neutral custody regime.
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Joanna Kramer: "I'm not saying he doesn't need his father but I really believe he needs me
more. I'm his mother."

Ted Kramer: "What law is it that says that a woman is a better parent simply by virtue of her
sex?"
(Kramer vs. Kramer, Columbia 1979)\
1.

Introduction
The divorce revolution of the 1960’s and 1970’s entailed major changes in family law.

Prior to the revolution, divorce could only be obtained with consent of both parties, or with proof
of fault. The conditions relaxed substantially throughout the revolution.

By 2010, unilateral

divorce prevailed in all 50 states. Property distribution and custody laws changed along with the
new unilateral divorce laws in order to protect spouses disadvantaged by the loss of a marriage.
The legal changes were accompanied by a dramatic transformation of family structure.
Divorce, non-marriage, cohabitation and women’s labor force participation rates all increased.
The question for researchers is whether the relationships are causal.
Many studies conclude that the introduction of unilateral divorce caused at least some
part of the increase in the divorce rate (Peters 1986; Allen 1993; Friedberg 1998; Wolfers 2006).
Others report an increase in female labor force participation and a decline in marriage-specific
human capital investment in response to the new laws (Johnson & Skinner 1986; Stevenson
2007). Unilateral divorce led to a decline in the likelihood that a woman would become a victim
of suicide or spousal homicide (Parkman 1992; Stevenson & Wolfers 2006). Clearly, some
women were made better off by access to unilateral divorce.
However, the increased ease of divorce left other women worse off.

Many women’s

economic well-being deteriorated as husbands generally had more labor market human capital
and greater control over household assets. Recognition of wives’ economic vulnerability spurred
changes in marital property distribution laws to transfer resources from divorcing husbands to
their wives. Under the new equitable distribution regimes the issues became: (1) what assets are
considered marital property, and (2) how the property is to be divided.
2

In terms of custody rights, fathers were the vulnerable partners. Under the traditional
tender years doctrine in effect prior to the revolution, custody virtually always went to the
mother in the event of divorce. Fathers’ rights groups argued that the maternal preference in
child custody violated their rights to due process and equal rights protection. In response, new
laws recognizing fathers’ rights were introduced. Gender-neutral laws granted courts greater
latitude to grant custody to married fathers. Subsequent marriage-neutral laws granted similar
rights to unmarried fathers.

At the present time, custody laws in at least 21 states are both

marriage and gender neutral.2
Fathers are now far more likely to gain custody relative to the pre-divorce revolution era.
While most custodial parents are still mothers, between 1958 and 1989 the number of father-only
families increased by almost 300 percent, with most of the growth occurring after 1973 (Meyer
& Garasky 1991). In 2009, there were almost 2.5 million custodial fathers in the United States,
with 1 in 6 custodial parents being fathers. And among these custodial fathers, 24.7 percent of
them had never been married (U.S. Census Bureau 2011). These trends are likely to continue as
fathers are increasingly treated as equals in custody rulings.
Despite the importance of custody laws for shaping family structure, there has been very
little research on the topic. One exception is Halla (2013), who uses state-level data to examine
the effect of joint custody on a variety of family outcomes. The major findings are that the
introduction of joint custody gave rise to an increase in marriage and fertility, a decline in
domestic violence and suicide, and a shift from non-marital to marital births.
The other exception is Chen (2013), who finds that gender-neutral custody laws increased
the likelihood of divorce and separation in the United States. Her interpretation is that gender
neutrality increased men’s post-divorce welfare in terms of contact with their children. As a
result, they became more willing to terminate unsatisfactory marriages.
This paper is also about custody laws. In particular, we ask how custody laws affect the
likelihood a couple will marry in the first place. Unlike prior work, we consider the effects of
marriage neutrality as well as gender neutrality, and examine the interaction between the two.
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Although many claim that courts remain biased towards mothers (see Buehler and Gerard 1995; Selfridge 2007).
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Our theoretical model considers three regimes: (1) the tender years doctrine, in which
custody is both marriage and gender non-neutral, (2) gender neutrality with marriage nonneutrality, and (3) gender and marriage non-neutrality. The model predicts that marriage is most
likely under the tender years doctrine, and least likely when custody is marriage non-neutral and
gender neutral. The marriage-neutral and gender-neutral regime is a (weakly) intermediate case.
The empirical analysis uses data on custody laws and marriage outcomes. We have
compiled a unique custody law data set from a variety of sources. They include the Uniform
Matrimonial and Family Laws Locator at the Legal Information Institute at Cornell University
Law School and legal documents setting forth statutes and case law.
The custody data were merged with two data sets for two independent analyses. First, we
use individual level data from the Fertility and Marital History Supplement of the Current
Population Survey (CPS) of June 1995 to estimate Cox proportional hazard models. Second, we
use state level vital statistics data to estimate state-level fixed effects models.
Both approaches give similar results. There are statistically and quantitatively significant
effects of moving from the tender years doctrine to gender neutrality. There is no evidence that a
subsequent move towards marriage neutrality affects the outcomes.
Section 2 of this paper tracks the evolution of custody laws throughout American history.
Section 3 presents the model, and Section 4 outlines the empirical strategy.

The data are

described in Section 5 and the results are presented in Section 6. Section 7 concludes.
2.

Background

2.1

The Birth of the Tender Years Doctrine
In colonial America, fathers had almost unlimited authority over custody of their

legitimate children and neither the mother nor the father held custodial rights of a children born
out of wedlock. Under the old English common law, these illegitimate children are filius nullius:
the child and heir of no one. They bear no legally recognized relationship with either parent. The
“tender years doctrine” evolved circa 1800 to replace the old English common law standard that
gave preference to the father. Under this doctrine, maternal nurture was deemed the most
important factor in the providing for the best interests of children of tender years (Mason 1994).
4

This gave rise to maternal custody preference. Also by the end of the nineteenth century, an
unwed mother by default was the sole custodian of her child. Since the 1960s, the tender years
doctrine was gradually replaced by the “best interest of the child” standard in many states. The
determination of custody rights for legitimate children in these states, at least in principle, had
become gender neutral.
2.2

The Abolition of the Tender Years Doctrine
Family gender roles began to converge as women’s labor force attachment grew in the

1970s.

The tender years doctrine began to lose support as some fathers’ rights groups

challenged the constitutionality of the law. In Watts v. Watts (1973), the Family Court of New
York declared that “application of the ‘tender years presumption’ would deprive respondent of
his right to equal protection of the law under the Fourteenth Amendment to the United States
Constitution.” 3 In the years that followed, several other states took the same path to declare the
tender years doctrine as unconstitutional and abolished it in their family law. Custody
determinations in these states were replaced by the gender-neutral “best interests of the child”
standard. Note however the United States Supreme Court never decided the doctrine’s
constitutionality and this doctrine has not been completely abolished in the United States (see
Zapata 2003). For instance, Mississippi applies the maternal preference to custody determination
unless the mother is unfit.
Instead of completely abolishing maternal preference in custody determinations, some
states replaced the tender years doctrine with the “primary caretaker presumption.” Despite the
fact that the terminology being adopted was seemingly gender neutral, this presumption in
practice operates in a very gender biased manner as the overwhelming majority of primary
caretakers for young children are their mothers. Consequently, this presumption has been widely
criticized especially by fathers’ rights group as a maternal preference disguised as a genderneutral rule (Smith 2000).

3

See Watts v. Watts, 350 N.Y.S.2d 285, 290 (NY Fam. Ct. 1973).
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2.3.1 Movement Towards Recognizing the Rights of Unwed Fathers
Along the same lines as in the gender-equality movement for custody awards,
increasingly more unwed fathers became concerned about their parental rights in the 1970s. In
Stanley v. Illinois (1972), the U.S. Supreme Court considered the custodial right of an unwed
father to retain custody of his children upon the death of their mother.4 The Court held that:

We have concluded that all Illinois parents are constitutionally entitled to a hearing on their
fitness before their children are removed from their custody. It follows that denying such a
hearing to Stanley and those like him while granting it to other Illinois parents is inescapably
contrary to the Equal Protection Clause.
This case marks the beginning of the “long but sporadically fought campaign to treat
illegitimate children as natural children before the law greatly advanced in the last part of the
twentieth century through a combination of Supreme Court decisions and statutory law” (Mason
1994, 145).5
2.3.2 The Uniform Parentage Act 1973
Following a series of Supreme Court decisions recognizing the rights of unmarried
fathers, the National Conference of Commissioners on Uniform State Law introduced the
Uniform Parentage Act in 1973. The Act extends the parent and child relationship equally to
every child and every parent, regardless of the parent’s marital status. It contains provisions for
setting the level of child support and deals with natural father’s right to obtain visitation,
custody, and to withhold his consent to adoption. In the 19 states that have adopted the Uniform
Parentage Act, in part or in full, custody determinations are marriage neutral once paternity has
been established.
Custody is marriage neutral in some states that have not adopted the Uniform Parentage
Act. These states have declared in their statutes or established through case law that nonmarital
children’s rights are equal to those born within marriages and the father of an illegitimate child is
4
5

See Stanley v. Illinois, 405 US 645 (1972).
See also Gomez v. Perez, 409 U.S. 535, 538 (1973); Quilloin v. Walcott, 434 U.S. 246, 256 (1978).
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deemed on an equal footing with the mother as to parental and custodial rights to the child once
paternity has been established.6
3.

Theory

3.1

Literature
Theoretical work on non-marital unions and unwed parenthood has been quite scant.

Traditional household models do not distinguish marital and non-marital unions. In Becker
(1973, 815) for instance, “ ‘marriage’ simply means that they share the same household.”
Subsequent household bargaining models primarily focused on analyzing the behavior of legally
married unions (Manser & Brown 1980; McElroy & Horney 1981; Weiss & Willis 1985). As the
behavior of individuals in marital and de facto unions are driven by very different legal
constraints, such theoretical treatment would limit our understanding of the behavior of the nonmarital unions gaining prominence over the past decades.
More recent theoretical developments that explicitly incorporate non-marital unions and
children born outside of marriage include Willis (1999). He develops a theoretical framework
that attempts to integrate theories of fertility and marriage to understand the interaction between
the two decisions. The model characterizes the conditions under which non-marital equilibrium
could occur. The results suggest that imbalances between number of marriageable women and
men (more marriageable women than men) might be one underlying force for unwed parenthood.
Akerlof et al. (1996) develop a game theoretic framework to understand how the
legalization of abortion and the advent of female contraception would result in a decline in
shotgun marriage and an increase in non-marital births. In their model, men place no value on
custodial rights for their children - they merely derive utility from sexual pleasure.

6

For instance, Texas Family Code Section 153.003 specifically states that “The court shall consider the
qualifications of the parties without regard to their marital status or to the sex of the party or the child in determining
(1) which party to appoint as sole managing conservator; (2) whether to appoint a party as joint managing
conservator; and (3) the terms and conditions of conservatorship and possession of and access to the child. Also for
example, Kentucky has not adopted the Uniform Parentage Act, but custody allocation is nonetheless marriage
neutral based on Basham v. Wilkins, 851 S.W.2d 491 (Ky. Ct. App. 1993). The court held that “the "best interests of
the child" standard applies in determining custody of children born out of wedlock and gone is our preference for the
mother of the illegitimate child”.
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Most closely related to our work is Edlund (2013). The paper presents a matching model
to explain for the rising non-marital birth rate and the decline in marriage. Her model is based on
the assumption that formal marriage transfers a fixed fraction of custodial rights from the wife to
the husband that would otherwise be vested with the woman. Paternal rights in her model are
largely confined to those in marital unions. In contrast to her model that emphasizes the role of
marriage in designating paternity presumption and allocating custodial rights, our model
provides additional insights into decisions when paternal custody rights are not exclusive to
fathers in marital unions.
3.2

The Model
Figure 1 illustrates our two-period model of the effect of custody regime on marriage.

At the outset a couple forms a union that produces a child. A union could be anything ranging
from a casual encounter to formal marriage, and the child may be born before or after marriage.
Custody probabilities in the event the union dissolves depend on marital status and custody
regime. The decision to marry in period 1 is based on the probability of being granted custody in
period 2.
Formally, the probability the mother is granted custody when the union dissolves is pRS
where R ϵ {1, 2, 3} indicates the custody regime and S ϵ {M, N} indicates the couple’s marital
status. S=M when the parents marry and S=N when they do not. The probability the father is
granted custody by marital status/regime is (1 - pRS).
Table 1 summarizes the custody probabilities by regime and marital status. The three
custody regimes are:
Regime 1: Parental gender non-neutral, marriage non-neutral. Custody is granted to the
mother regardless of the parents’ marital status.
Regime 2: Parental gender neutral, marriage non-neutral. If the parents are married the
mother is granted custody with probability p2M ϵ (0,1) and the father is granted custody
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with probability 1 - p2M ϵ (0,1).

Custody is granted to the mother if the couple is not

married.7
Regime 3: Parental gender neutral, marriage neutral. If the couple is married the mother
receives custody with probability p3M ϵ (0,1). If she is not married she receives custody
with probability p3N ϵ (0,1). Because in practice, marriage may provide some advantage
to fathers even under marriage neutrality, p3N ≥ p3M.8 If there is no such advantage, p3N =
p3M.
Each parent is willing to marry under Regime R when his or her expected utility from
marriage under that regime outweighs his or her expected utility of remaining single. The
mother’s expected utility under Regime R when married is:
EURMom,M =

+ pRM

(γ+ δ) + (1-pRM)

(γ)
(1)

where

is her utility from marriage per se . Her utility from contact with the child is
. If she is granted custody she has γ + δ time with the child, otherwise she has γ.9
is increasing and concave. 10 If she does not marry her expected utility is:
EURMom,N = pRN

(γ + δ) + (1-pRN)

(γ)
(2)

7

Even with the “gender-neutral custody law”, the neutrality law is not completely neutral in reality. The courts tend
to be biased in favor of mothers (see for instance, Buehler & Gerard 1995; Selfridge 2005) .The significance of these
neutrality laws is that without these laws that grant more custody rights to the fathers, the custody would almost with
certainty be vested with the mothers. We therefore would expect that p2M > ½. Similarly, p3M and p3N ≥ ½.
However our results do not depend on these restrictions.
8
Mason & Quirk (1997) suggests that the marriage-neutral custody law marks unwed fathers “appreciable strides
toward achieving equal footing” with that of unmarried mothers in securing custody of their children.” Although a
substantial number of unwed fathers had been awarded with custody, they are still typically disfavored by the court.
Brown & Cook (2011) documented the sharp differences in children’s placement arrangements for married and
unmarried couples in Wisconsin for those cases coming to court from 1996 through 2007. Although positive
selection of fathers into marriage can be at play, their data shows that fathers were much more likely to be awarded
with sole custody if they were previously married to the mothers of their child. For divorce cases, 1.3 percent and
7.6 percent of the child placement outcomes are father primary and father sole respectively, compared to 0.5 percent
and 1.7 percent for the voluntary paternity acknowledgement cases.
9
For instance, suppose that if she has custody she sees the child 6 days per week and if she doesn’t have custody she
sees the child 1 day per week. Then γ = 1 and δ = 5.
10
In a more general version of the model, utility would depend on the divorce probability, her utility in the first
period from full contact with the child, and her utility in the second period if she is granted custody. We suppress
these parameters as they do not affect the results as long as they do not vary with marital status.
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The expressions for father’s utility are similar:
EURDad,M =

+ (1-pRM )

(γ + δ) + pRM

(γ)
(3)

EURDad,N = (1-pRN)

(γ + δ) + pRN

(γ)
(4)

Each parent’s marital surplus is the difference between his or her expected utility from marriage
relative to non-marriage. That is,
EURMom,M - EURMom,N =

+ (pRM - pRN )[

(γ + δ)-

(γ)] > 0
(5)

and
EURDad,M - EURDad,N =

+ (pRN - pRM )[

( γ + δ)-

(γ)] > 0
(6)

Assuming transferable utility, total marital surplus in regime R, SR, is the sum of (5) and (6). SR
depends on custody probabilities by marital status, utility of marriage per se and incremental
utility from δ contact:
SR (pRM ,pRN ) =
(pRM - pRN ) [(

+

+
( γ + δ)-

( γ)) - (

( γ + δ)-

( γ))]
(7)

The couple will be more likely to marry under regime r relative to regime q when the surplus
under regime r is greater:
Pr(Marr) – PR(Marq) = Pr(Sr (prM ,prN ) - (Sq (pqM ,pqN )) > 0
(8)

where:
10

Sr (prM ,prN ) - (Sq (pqM ,pqN ) =
[(prM – pqM) - (prN – pqN)] [( UMom(γ+δ) - UMom(γ)) - (UDad(γ+δ)) - UDad(γ))] > 0
(9)

The second term within square brackets in (9):
( UMom(γ+δ) - UMom(γ)) - (UDad(γ+δ)) - UDad(γ))
(10)
is the difference in the mother’s and father’s incremental utility from having the additional δ
time with the child. Consistent with theoretical work (e.g., Weiss and Willis, 1985) and a large
body of empirical and biological studies, we assume that mothers have stronger preferences than
do fathers for children; i.e., that (10) is positive.11
The sign of the first term:
(prM – pqM) - (prN – pqN)
(11)
determines the direction of the effect of custody regime on the likelihood of marriage. Applying
the probabilities specified earlier and summarized in Table 1 to (11) generates the predictions:

H1: Pr(Marriage|Regime 1) > Pr(Marriage|Regime 2)
H2: Pr(Marriage|Regime 3) > Pr(Marriage|Regime 2)
H3: Pr(Marriage|Regime 1)

Pr(Marriage|Regime 3)

Intuitively, H1 means that moving from tender years to gender neutrality disadvantages
married relative to single mothers and, as mothers’ preferences weigh more heavily than do
fathers’, marriage is less likely under gender neutrality.

H2 means that introducing marriage

neutrality mitigates the effect of the initial change. H3 compares the outcome under complete
11

For instance, Kokko and Jennions (2012) offered a detailed biological explanation to which females bias towards
greater care-giving. Empirical evidence that is consistent with this assertion includes Lundberg, Pollak and Wales
(1993), which found that a policy that transfer child allowance from the husband to the wife within marriage
increases the expenditure on children’s clothing. However, fathers might derive more utilities from older sons as
opposed to baby girls. (See for example Dahl & Moretti 2008). The qualitative prediction will not be affected by the
differential in utilities from additional contact with children between the mother and the father as long as the
expression (10) remains positive.
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neutrality relative to tender years. When it is satisfied with equality the move towards marriage
neutrality completely eliminates the initial negative effect of gender neutrality and the likelihood
of marriage under Regime 3 is the same as under Regime 1.
4.

Estimation Strategy

4.1

The Hazard Model
Our empirical analysis begins with an individual-level hazard model of the form:

(13)
where i denotes a woman; s denotes state and t takes value in {13,…,40} corresponding to the
woman’s age.
is a dummy variable indicating that respondent i lived in a state under
Regime 2 at age t.

refers similarly to Regime 3.

is a vector of legal

regime dummies including states having introduced unilateral divorce, equitable property
distribution, and joint custody, along with a control for the marriage-neutral and gender nonneutral regime.

is a vector of individual-level, time-variant and time-invariant covariates

including cohort dummies, race and whether the individual was at least a high school graduate.
Some specifications include linear time trends or state-specific time trends.
We

estimate

the

hazard

model

as

a

Cox

proportional

hazard

model:

(14)
where the baseline hazard,

, conditions out and the expression:

(15)
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shifts the baseline multiplicatively.
where the ratio

Hazard model results are typically interpreted as ratios

indicates a change of about (

)*100 percent in response to a one unit

change in the variable Xk .
4.2

The State-Level Fixed Effect Model
The individual-level analysis is complemented by a state-level fixed effect model of the

form:

(16)
where

is the marriage rate in state s in year t,

that enter the hazard model, and
and state dummies and

is the same vector of legal regime dummies

is a vector of state-level control.

and

represent year

is an iid error term.

The time-series and cross-section variation, along with the set of controls, allows us to
obtain estimates of the effects of custody laws on marriage rates free from bias due to state-level
heterogeneity and common time effects.
5.

The Data
The study uses data on custody and other family law variables by state and year,

individual- and state-level marriage outcomes, and controls at the individual and state levels.
5.1

Custody Laws
Data on the timing of the changes in custody laws by state were derived from a variety of

sources. The information is available on the Uniform Marital and Family Laws Locator, housed
at the Legal Information Institute at the Cornell University Law School. 12 Custody law in states
that maintain primary caretaker presumption is considered gender non-neutral.
For some states, the year of the introduction of marriage-neutral laws was based on the
passage of the Uniform Parentage Act which extends the parent and child relationship equally to
every child and every parent, regardless of the marital status of the parent including the
unmarried fathers’ rights to custody and visitation. Marriage-neutral custody laws do not just
12

The data are available at: http://www.law.cornell.edu/uniform/vol9#paren .
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pertain to the enactment of the Uniform Parentage Act: some states might not have the Uniform
Parentage Act in their statutes but there are provisions in their codes or statutes that govern the
custody rights of unmarried fathers. Also some states have the marriage-neutral custody rights of
unmarried fathers established through case law under the common law system. We therefore
also traced out established case law and statutes related to these custody laws from internet
search engines for legal cases and state codes such as www.findlaw.com and the case law finder
provided by LexisNexis. Custody laws by year and state are reported in Table 3 in Appendix II.
Figure 2 shows that the very majority of states in 1970 were under the traditional, tender
years law where custody is both gender and marriage non-neutral. By 1995, the distribution of
states under the gender-neutral, marriage-neutral regimes and those with both neutrality custody
laws was quite even. Thirteen states (25.5 percent) had switched from the traditional custody
regime to the gender-neutral but marriage non-neutral regime; 16 states (31.4 percent) had
switched to the marriage-neutral custody law regimes and 17 states (33.3 percent) had both
neutrality custody laws in place. In 1995 only 5 states (9.8 percent) remained in the traditional
custody regimes, namely Idaho, Massachusetts, New York, South Carolina and Tennessee. This
cross-state variation in the timing of the changes in custody regimes is the source of
identification of the causal effect of the changes in custody laws on marriage.
5.2

Other Legal Regime Variables
Family law changed along a variety of dimensions during our period of study. We control

for these changes with dummy variables indicating enactment of unilateral divorce, equitable
property distribution, and joint custody laws. Data are from Friedberg (1998) Voena (2012), and
Halla, (2013), respectively. 13
5.3

Individual Level Data
Individual-level data for the hazard models are from the Fertility and Marital History

Supplement of Current Population Survey (CPS) of June 1995. The supplement contains
retrospective information on the marital histories of the female respondents from age 15-65. This
13

Except for joint custody in Washington State. Our search suggests that joint custody (known as “parenting plan”
in Washington State) was enacted in 1987 (see Harrington (2009), which is available at:
http://seattletimes.com/html/opinion/2008786615_opinb26harrington.html). However our results are unaffected by
the change.
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allows us to identify their age and year of first marriage. The marital histories are only available
from this one-time CPS supplement.
We need to map subjects to states to assign the laws in effect for each individual at each
age. One limitation is that only the current state of residence is reported in the CPS Supplement
data. Therefore we use the state of residence of individuals in 1995. This means that the
assignment of legal regimes for women that moved prior to 1995 will be measured with error. If
their moves were uncorrelated with the introduction of the laws, the measurement error will tend
to bias the coefficients towards zero.
Controls in the individual-level analysis include respondent’s birth cohort, and education,
race and state of residence in 1995 when respondents ranged in age from 20 to 45. 14
Our estimates are based on the marital histories of 27,359 women born in 1950-1975
from when they were 13 until they reach age 40.15
5.4

State Level Data
The outcome in the state-level analysis is the total number of new marriages divided by

population for each state and year for the years 1972-2009. The marriage data were collected
from the Vital Statistics of the United States. The advantage of the data collected from the Vital
Statistics of the United States is that it is based on marriage certificates issued in states and thus
provide very accurate measures for the actual number of marriages occurring each year in
different states. Data on population by state and year used to construct the denominator of the
dependent variable are from the Reading Survey of Epidemiology and End Results (SEER) U.S.
County Population Data. It provides information on the population in the United States at the
level of the state or county by age groups and race from 1969-2009. The data on population by
age groups are used to construct the marriage rate, which is defined as the number of marriages
per 1000 people aged 15-54.

14

Birth cohort was captured using dummy variables corresponding to 5-year intervals. Using year of birth dummies
does not affect our results.
15
For women born after 1955, their age ranged from 23-39 in 1995. We treat these individuals who had not married
by 1995 as fixed-right censored. As this censoring mechanism is unrelated to survival time, it is uninformative and
should not bias the estimates.
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Controls include the proportion of the state population that is black and the logarithm of
state level disposable personal real income per capita. Race data are obtained from SEER. The
state level data on disposable personal income per capita was obtained from the Bureau of
Economic Analysis. The CPI used to deflate income are provided by the Bureau of Labor
Statistics.
We merge the state-level data with the custody and other legal regime variables to create
a state-level panel data set covering 49 states plus the District of Columbia over a 38-year
period.16
6.

The Results

6.1

The Individual-Level Hazard Model
The results of the hazard model are presented in Table 2.

There are three specifications.

Each includes the vector of legal regime variables, , the vector of individual-level covariates,
, cohort controls and state fixed effects. Specification (2) introduces a linear time trend and in
specification (3) the time trends are state-specific.
Our first prediction, H1, is that the shift towards gender-neutral custody from tender
years reduces marriage; i.e., that exp(β2 ) < 1, or β2 < 0. This is what we find. Estimates of
exp(β2 ) are between .848 and .921, depending on specification. The ratios are highly significant
in all three specifications.

When custody laws are marriage neutral, gender neutrality is

associated with a decline in the likelihood of marriage of approximately 7.9 to 15.2 percent.
H2 of our model is that, given gender neutrality, the switch from marriage non-neutrality
to marriage neutrality will increase marriage. That is, we expect exp(β3) / exp(β2) > 1, or β3 >
β2 .17 The data do not support this hypothesis. The two ratios are very similar and the ratio is
insignificant.

Our results are, however, consistent with H3.

16

Similar to Halla (2009), who reports that the average marriage rate in Nevada is about 12 times higher than the
average of all other states, we have excluded Nevada from the state fixed effect regression analysis.
17
Specifically, we tested the hypothesis β3 > β2 which is asymptotically equal to the hypothesis exp(β3) / exp(β2) > 1.
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6.2

The State-Level Fixed Effects Model
The results of the state-level analysis are reported in Table 3. The specifications are

similar to the hazard model specifications. Because this is a linear model the coefficients here
are interpreted as the effect of a policy change on the marriage rate.
Consistent with H1, the marriage rate under Regime 2 is lower than under Regime 1. In
particular, the baseline model suggests that the introduction of the gender-neutral custody law
reduced the state marriage rate by 1.034 per 1000 people aged 15-54 relative to the tender years
regime. This is 6.8 percent of the sample mean. The estimates attenuate when we introduce
state-level trends but the coefficient remains negative and highly significant.

Across all

specifications, we find that under gender neutrality, introducing marriage neutrality lowers the
marriage rate.
There is no support for our second hypothesis that the difference between the Regime 3
and the Regime 2 coefficients is negative. In fact, the difference is positive in the first three
specifications but adding a linear time trend matters.

This importance of including a state-

specific trend echoes Friedberg’s (1998) study of the effect of unilateral divorce laws on divorce
rates: Introducing the state-specific trend mediates the estimated effect of the policy variable on
a marital outcome.
H3 is supported. Relative to the traditional gender non-neutral custody regime, the
introduction of both gender-neutral and marriage-neutral custody laws are found to lower the
state marriage rates. The magnitude varies from -.0840 to -1.983 per 1000 people aged 15-54.
6.3

Potential Endogeneity of Laws
Estimates will be biased if marriage patterns induce changes in the laws, or if

unobservable factors are correlated with both marriage patterns and legal regimes. In both of
these cases the laws are endogenous and causal inference drawn from the results will be
misleading.
In order to test whether the laws are endogenous we introduce dummy variables
indicating leads of the introduction of new laws into corresponding to specification 3 of Table 3,
which corresponds to Equation (16). The coefficients of the dummy variables are plotted in
17

Figures 3 and 4. If policy is endogenous the estimated coefficients of the leading variables of
the laws will be different from zero. They are not. The relationship between the custody laws
and marriage outcomes are unlikely to be driven by pre-existing trends in the marriage rate.
7.

Conclusion
Two matters must be resolved at the dissolution of a relationship: (1) The allocation of

assets, and (2) the custody of children. Causal studies have shown that divorce asset division
laws affect family outcomes and partners’ well-being. This study shows that custody laws
matter as well. The most striking result is that the switch from the tender years doctrine to
gender neutrality reduced the likelihood a woman will marry by over 7.9 percent. The finding is
robust to a variety of empirical models, data sets, and specifications.
This analysis has limitations that can be addressed in future work. First, we treat fertility
as exogenous but changes in custody laws might affect the decision to have children in the first
place. One extension would be to endogenize the fertility decision in the theoretical model and
treat fertility as endogenous in the empirical analysis.
Second, in our current model the likelihood of union dissolution does not vary with
custody regime.

Chen (2013) found that the switch to the gender-neutral custody regime

increased the probability of divorce.

Another extension would be to endogenize union

dissolution.
Kramer vs. Kramer, released at the peak of the divorce revolution in 1979, tells the story
of a custody battle under the tender years doctrine. Joanna Kramer abandoned her husband, Ted,
and their son, Billy, for many months. Her explanation was: “I never knew who I was. And
that’s why I had to go away. And in California I guess I’ve found myself.” Ted learned how to
manage the responsibilities of single parenthood quite effectively during her absence; as a result,
his career suffered. Nevertheless, the court awarded custody to Joanna when she returned. 18 The

18

In the end, Joanna recognized that Billy was better off with his father and relinquished custody to Ted.

18

Oscar-winning movie resonated with a public grappling with the dilemma of assigning child
custody in a period of skyrocketing divorce rates. 19
Had the movie taken place at another time, or in another place, Ted, as the married father
of Billy would have had a chance at custody. Under yet another set of laws he would have had a
chance regardless of his marital status. This paper shows that partners’ marital decisions take
into account the potential outcome of a custody award should their relationship conclude with a
less-than-happy Hollywood ending.

19

There is some debate about whether this outcome was guaranteed in the state (New York) and period during
which the movie took place (see for instance, Dullea 1979). Nevertheless, it illustrates a potential outcome under the
tender years regime.

19
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Table 1: Custody Probabilities by Regime

Probability
Custody Granted to Mother

Regime

Married
(pRM)

Not Married
(pRN)

(1) Both Non-Neutral

p1M= 1

p1N= 1

p1M - p1N = 0

(2) Gender Neutral,
Marriage Non-Neutral

p2M ϵ (0,1)

p2N= 1

p2M - p2N = p2M - 1 <0

(3) Both Neutral

p3M ϵ (0,1)

p3N ϵ (0,1)

27

Difference

p3M - p3N

0

Table 2: Hazard Models for Marriage of Women Born in 1950-1974
Marry
Coefficient

Coefficient

Hazard Ratio

Covariates

Regime 3(Gender and Marriage
Neutral Custody)

Hazard
Ratio
(3)

-0.166***
(0.034)

0.848***
(0.028)

-0.141***
(0.034)

0.868***
(0.029)

-0.082**
(0.040)

0.921**
(0.037)

-0.167***

0.847***

-0.133***

0.876***

-0.173***

0.841***

(0.039)

(0.047)

(0.041)

(0.066)

(0.047)
Cohort Controls
High School Graduates or Above
Black
Legal Regime Controls
State Fixed Effects
Linear Time Trend
State-Specific Time Trend
p-value for
p-value for

Coefficient

(2)

(1)
Regime 2 (Gender Neutral Custody)

Hazard Ratio

X
X
X
X
X

X
X
X
X
X
X

0.000
0.995

0.000
0.838

p-value for

(0.055)
X
X
X
X
X
X
0.041
0.113

0.498
0.581
0.057
Number of Subjects
27,359
27,359
27,359
Number of Failure
20,717
20,717
20,717
-196,044
-195,996.1
Log Likelihood
-196,065
2340.9
2592.5
LR
2321.5
Notes: ***variable is statistically significant at 1% level; **variable is statistically significant at 5% level; *variable is statistically significant at 10%
level. Robust standard are in brackets. The time-invariant covariates include dummies for respondents born in 1950-54,1955-1959,1960-1964,19651969,1970-1974, a dummy for black, state of residence for respondents and high school graduates or above. Time-variant covariates include dummy
variables that indicate the state of residence of the respondent is under the unilateral divorce, equitable property distribution, community property,
joint-custody and marriage neutral custody regime. Data source: Current Population Survey Marital and Fertility Supplement 1995
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Table 3: The Effect of Gender and Marriage Neutral Custody Laws on the State
Level Marriage Rates
Dependent Variables: Marriage Rate
Independent Variables:
Regime 2 (GenderNeutral Custody)
Regime 3(Gender-and
Marriage-Neutral
Custody)
Legal Regime Controls
State Demographics
State Fixed Effects
Linear Time Trend
Time Dummies
State-Specific Time
Trend
p-value for
p-value for
p-value for
N
R-squared

(1)

(2)

(3)

-1.034***
(0.301)

-1.344***
(0.313)

-0.642***
(0.221)

-1.688***

-1.983***

-0.840***

(0.355)
X
X
X
X

(0.340)
X
X
X

(0.257)
X
X
X

X
X
0.001

0.000

0.004

0.004

0.002

0.339

0.002

0.001

0.170

1,890

1,890

1,890

0.824

0.840

0.922

Notes: ***variable is statistically significant at 1% level; **variable is statistically significant
at 5% level; *variable is statistically significant at 10% level. Robust standard errors clustered
at the state-year level are in brackets. Legal regime controls include dummy variables that
indicate the state is under the unilateral divorce, equitable property distribution, community
property, joint-custody and the marriage neutral custody regime; state demographics include
the state-level proportion of black population and the logarithm form of state level disposable
personal real income per capita. The regressions are weighted by the state population. Data:
Vital Statistics of the United States; the Reading Survey of Epidemiology and End Results
(SEER) U.S. County Population Data; Bureau of Labor Statistics; Bureau of Economic
Analysis.
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Appendix I: Summary Statistics
Table 1: Descriptive Statistics: State Level Analysis (1972-2009)
N

Min

Mean

Max

Standar
d Error

1,890

5.14

15.27

41.09

(4.04)

1,901

50.00

56.76

65.02

(1.90)

1,901

5.705

30.73

41.20

(5.25)

1,901

6928

12,752

28,784

(3160)

Unilateral divorce regime

1,901

0

0.816

1

(0.388)

Equitable distribution regime

1,901

0

0.614

1

(0.487)

Community property regime

1,901

0

0.265

1

(0.442)

Joint custody regime
Gender-and marriage non-neutral custody
regime (Regime 1)
Gender-neutral custody regime (Regime 2)
Gender-and marriage-neutral custody
regime (Regime 3)
Marriage-neutral custody regime (Regime
4)

1,901

0

0.753

1

(0.431)

1,901

0

0.223

1

(0.417)

1,901

0

0.220

1

(0.414)

1,901

0

0.335

1

(0.472)

1,901

0

0.221

1

(0.415)

Variables
State Demographics
State level number of marriages
per 1000 population aged 15-54
State level proportion of population age 1554
State level proportion of black population
State level per capita disposable personal
income in 1982 dollars
Legal Regimes

Data: Vital Statistics of the United States; the Reading Survey of Epidemiology and End Results (SEER) U.S.
County Population Data; Bureau of Labor Statistics; Bureau of Economic Analysis. The summary statistics are
weighted by state population.
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Table 2: Descriptive Statistics: CPS Marital and Fertility Supplement 1995
N

Min

Mean

Max

Standard
Error

Age of first marriage conditional on
number of marriage>=1

20,756

11

21.8

45

(4.422)

High school or above education

27,359

0

0.894

1

(0.307)

Less than high school graduates

27,359

0

0.106

1

(0.307)

High school graduates only

27,359

0

0.643

1

(0.479)

Degree or above education

27,359

0

0.251

1

(0.434)

Black

27,359

0

0.115

1

(0.319)

Unilateral divorce regime by age 20

20,158

0

0.671

1

(0.469)

Equitable distribution regime by age 20

20,158

0

0.577

1

(0.494)

Community property regime by age 20

20,158

0

0.186

1

(0.389)

Joint custody regime by age 20
Under gender-and marriage non-neutral
custody regime (regime 1) by age 20
Under gender-neutral custody regime
(Regime 2) by age 20
Under gender-and marriage neutral
custody regime (Regime 3) by age 20
Under marriage-neutral custody regime
(Regime 4) by age 20

20,158

0

0.477

1

(0.499)

20,158

0

0.408

1

(0.492)

20,158

0

0.245

1

(0.476)

20,158

0

0.108

1

(0.311)

20,158

0

0.239

1

(0.426)

Covariates
Individual Characteristics

Legal Regimes
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Appendix II: Years of the Introduction of the Neutrality Custody Laws
Table 3: Years of the Introduction of the Neutrality Custody Laws

State

Gender
Neutral

Marriage
Neutral

Alabama

1981

1984

Alaska
Arizona
Arkansas
California
Colorado
Connecticut

1977
1973
1987
1983
1970

1989
1975
1962
1985

Delaware

-

1983

1972

1996

1975
1976
1975
1977
1977
1974
1979
1981
1978
1971
1976
1979

1988
1973
1975
1996
1984
1988
1985
1993
1994
1995
1952
2003
1980
1983
1982
1977
1979
2005

District of
Columbia
Florida
Georgia
Hawaii
Idaho
Illinois
Indiana
Iowa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri
Montana
Nebraska
Nevada
New
Hampshire
New Jersey
New Mexico
New York

1975
1971
-

Gender
Neutral

Marriage
Neutral

1977

2003

1986
-

1979
1982
2006
1975
1977
1975

1996

-

South Dakota

1979

-

Tennessee
Texas
Utah
Vermont
Virginia
Washington
West Virginia
Wisconsin
Wyoming

1997
1974
1982
1981
1981
1977

1995
2005
1989
1980
1973
1995
1965

State
North
Carolina
North Dakota
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South
Carolina

1983
1978
2006
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